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AGENCY: Federal Energy Regulatory Commission.
ACTION: Notice of Proposed Rulemaking.
SUMMARY: The Federal Energy Regulatory Commission is proposing to amend the
transmission planning and cost allocation requirements established in Order No. 890 to
ensure that Commission-jurisdictional services are provided on a basis that is just,
reasonable and not unduly discriminatory or preferential. With respect to transmission
planning, the proposed rule would (1) provide that local and regional transmission
planning processes account for transmission n¢eds driven by public policy requirements |
established by state or federal laws or regulations; (2) improve coordination between
neighboring transmission planning regions witﬁ respect to interregional facilities; and
(3) remove from Commission-approved tariffs or agreements a right of first refusal
created by those documents that provides an incumbent transmission provider with an
undue advantage over a nonincumbent transmission developer. Neither incumbent nor
nonincumbent transmission facility developers should, as a result of a Commission-

approved tariff or agreement, receive different treatment in a regional transmission
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planning process. Further, both should share similar benefits and obligations
commensurate with that participation, including the right, consistent with state or local
laws or regulations, to construct and own a facility that it sponsors in a regional
transmission planning process and that is selected for inclusion in the regional
transmission plan. With respect to cost allocation, the proposed rule would establish a
closer link between transmission planning processes and cost allocation and would
require cost allocation methods for intraregional and interregional transmission facilities
to satisfy nery established cost allocation principles.

DATES: Comments are due [insert date that is 60 days after publication in the

FEDERAL REGISTER].

ADDRESSES: You may submit comments, identified by docket number by any of the

following methods:

e Agency Web Site: http://www.ferc.gov. Documents created electronically using

word processing software should be filed in native applications or print-to-PDF
format and not in a scanned format.

e Mail/Hand Delivery: Commenters unable to file comments electronically must
mail or hand deliver an original and 14 copies of their comments to: Federal
Energy Regulatory Commission, Office of the Secretary, 888 First Street, NE,
Washington, DC 20426.

Instructions: For detailed instructions on submitting comments and additional

information on the rulemaking process, see the Comment Procedures Section of this
document
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FOR FURTHER INFORMATION CONTACT:

Russell Profozich

Federal Energy Regulatory Commission
Office of Energy Policy and Innovation
888 First Street, NE

Washington, DC 20426

(202) 502-6478

John Cohen

Federal Energy Regulatory Commission
Office of the General Counsel

888 First Street, NE

Washington, DC 20426

(202) 502-8705

SUPPLEMENTARY INFORMATION:
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UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSION

Transmission Planning and Cost Allocation by Docket No. RM10-23-000
Transmission Owning and Operating Public Utilities

NOTICE OF PROPOSED RULEMAKING
(Issued June 17, 2010)
| Introduction

1. In this Notice of Proposed Rulemaking (Proposed Rule), the Federal Energy
Regulatory Commission (Commission) is proposing to reform its electric transmission
planning and cost allocation requirements for public utility transmission providers. The
proposed reforms are intended to correct deficiencies in transmission planning and cost
allocation processes so that the transmission grid can better support wholesale power
markets and thereby ensure that Commission-jurisdictional services are provided at rates,
terms and conditions that are just and reasonable and not unduly discriminatory or
preferential.

2. This Proposed Rule builds on Order No. 890,! in which the Commission reformed

the pro forma open access transmission tariff (OATT). Among other changes, Order

! Preventing Undue Discrimination and Preference in Transmission Service,
Order No. 890, FERC Stats. & Regs. § 31,241, order on reh’g, Order No. 890-A, FERC
Stats. & Regs. 131,261 (2007), order on reh’g, Order No. 890-B, 123 FERC Y 61,299
(2008), order on reh’g, Order No. 890-C, 126 FERC ¥ 61,228 (2009), order on

(continued)
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No. 890 required each public utility transmission provider to have a coordinated, open,
and transparent regional transmission planning process. Order No. 890 also established
nine transmission planning principles, one of which addressed cost allocation for new
projects.

3. The Commission acknowledges that significant work has been done in recent
years to enhaﬁce regional transmission planning processes. The reforms proposed herein
seek to build on this progress by improving the effectiveness of regional transmission
planning and the efficiency of resulting transmission development. In formulating this
proposal, the Commission has sought to balance competing interests and identify a
package of reforms that, if implemented, would support the development of transmission
facilities identified by the region as necessary to satisfy reliability standards, reduce
congestion, and enable compliance with public policy requirements established by state
or federal laws or regulations. The Commission recognizes that opinions may differ as to
whether the proposal as formulated will best achieve the Commission's goals. The
Commission therefore seeks comment on the reforms proposed herein and encourages
commenters to identify enhancements to the reforms that could better support the
efficient and effective development of transmission facilities.

4. With respect to transmiséion planning, the reforms proposed in this Proposed Rule.

would provide that: (1) local and regional transmission planning processes account for

clarification, Order No. 890-D, 129 FERC q 61,126 (2009).
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transmission needs driven by public policy requirements established by state or federal
laws or regulations; (2) coordination between neighboring transmission planning regions
is improved with respect to facilities that are proposed to be located in both regions, as
well as interregional facilities that could address transmission needs more efficiently than
separate intraregional facilities; and (3) a right of first refusal that is created by a
document subject to the Commission’s jurisdiction and that provides an incumbent utility
with an undue advantage over nonincumbent transmission project developers is removed
from that document. Neither incumbent nor nonincumbent transmission facility
developers should, as a result of a Commission-approved OATT or agreement, receive
different treatment in a regional transmission planning process. Further, both should
share similar benefits and obligations commensurate with that participation, including the
right, consistent with state or local laws or regulations, to construct and own a facility
that it sponsors in a regional transmission planning process and that is selected for
inclusion in the regional transmission plan. The Commission preliminarily finds that
these proposed reforms are needed to protect against unjust and unreasonable rates, terms
and conditions and undue discrimination in the provision of Commission-jurisdictional
services.

5. With respect to transmission cost allocation, the Commission is proposing to
require public utility transmission providers to establish a closer link between cost
allocation and regional transmission planning processes in which the beneficiaries of new
transmission facilities are identified, as well as to establish principles that cost allocation

methods must satisfy. The Commission sees these proposals as steps that would increase
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the likelihood that facilities included in regional transmission plans are actually
constructed. For example, establishing a closer link between transmission planning and
cost allocation processes would diminish the likelihood that a transmission facility would
be included in a regional transmission plan, only to later encounter cost allocation

disputes that inhibit construction of that facility.

IL Background
A. Order Nos. 888 and 890

6. In Order No. 888, issued in 1996, the Commission found that it was in the
economic interest of transmission providers to deny transmission service or to offer
transmission service on a basis that is inferior to that which they provide to themselves.’
Concluding that unduly discriminatory and anticompetitive practices existed in the
electric industry and that, absent Commission action, such practices would increase as
competitive pressures in the industry grew, the Commission in Order No. 888 and the
accompanying pro forma OATT implemented open access to transmission facilities

owned, operated, or controlled by a public utility.

2 Promoting Wholesale Competition Through Open Access Non-Discriminatory
Transmission Services by Public Utilities; Recovery of Stranded Costs by Public Utilities
and Transmitting Utilities, Order No. 888, FERC Stats. & Regs. 431,036 (1996), order
onreh’g, Order No. 888-A, FERC Stats. & Regs. 431,048, order on reh’g, Order
No. 888-B, 81 FERC ¥ 61,248 (1997), order on reh’g, Order No. 888-C, 82 FERC
961,046 (1998), aff’d in relevant part sub nom. Transmission Access Policy Study Group
v. FERC, 225 F.3d 667 (D.C. Cir. 2000), aff’d sub nom. New Yorkv. FERC, 535 U.S. 1
(2002).

3 Order No. 888, FERC Stats. & Regs. 131,036 at 31,682.
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119. We seek comment on any issue of interest or concern related to the requirements
proposed in this section of the Proposed Rule, including the proposed required elements
of an interregional transmission planning agreement and any other elements that should
be part of an interregional transmission planning agreement. In particular, we seek
comment on how such an agreement would be implemented in non-RTO or ISO regions
and on the impact that an interregional transmission planning agreement would likely
have on the development of interregional transmission facilities.

120. We recognize that development of interregional transmission planning agreements
would take time and would necessarily depend on progress at the regional level.
Accordingly, the Commission proposes to require the interregional transmission planning
agreements to be submitted to the Commission no later than one year after the effective
date of the final rule issued in this procéeding.

V. Proposed Reforms: Cost Alocation

A, Introduction

1. Order No. 890’s Transmission Planning Principle on Cost
Allocation for New Transmission Facilities

121. In Order No. 890, the Commission found that there is a close relationship between
transmission planning, which identifies needed transmission facilities, and the allocation
of costs of the transmission facilities in the plan. The Commission stated that knowing
how the costs of new transmission facilities would be allocated is critical to the

development of new infrastructure, because transmission providers and customers cannot
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be expected to support the construction of new transmission unless they understand who
will pay the associated costs.'?

122. Inlight of this close relationship, the Commission included a principle entitled
“Cost Allocation for New Projects” among the Order No. 890 transmission planning
principles. The Commission stated that the Order No. 890 Cost Allocation principle was
intended to apply to projects that did not fit under existing cost allocation methods. As
examples of such projects, the Commission cited regional projects involving several
transmission owners and economic projects that are identified pursuant to the Order

No. 890 economic planning studies principle for transmission planning, rather than
through individual requests for transmission service.'?

123. The Commission did not impose a particular cost allocation method in Order

No. 890, but instead permitted public utility transmission providers, customers, and other
stakeholders to determine a method that would be appropriate given the needs of the
region. While allowing this flexibility among regions, the Commission also stated that
providing some overall guidance on the issue was appropriate. The Commission stated
that when considering a dispute over cost allocation, it would exercise its judgment by
weighing several factors. First, the Commission stated that it would consider whether a

cost allocation proposal fairly assigns costs among participants, including those who

cause the costs to be incurred and those that otherwise benefit from them. Second, the

122 Order No. 890, FERC Stats. & Regs. 131,241 at P 557.
3 14, P 558.
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Commission stated that it would consider whether a cost allocation proposal provides
adequate incentives to construct new trémsmission. Third, the Commission stated that it
would consider whether the proposal is generally supported by state authorities and
participants across the region.'**

124. The Commission also stated that these factors are particularly important as applied
to economic projects that are identified pursuant to the Order No. 890 economic planning
studies principle for transmission planning, such as upgrades to reduce congestion or
enable groups of customers to access new generation. The Commission stated that, as a
general matter, the beneficiaries of any such project should agree to support its costs.

The Commission recognized, however, that there are free rider problems associated with
new transmission investment, such that customers Who do not 'agree to support a
particular project may nonetheless receive substantial benefit from it. The Commission
also stated that a range of solutions to free rider problems is available, noting that
different regions have attempted to address those problems in a variety of ways. %

125. To comply with the cost éllocation principle, the Commission directed each public
utility transmission provider to clearly define the details of its cost allocation method as

part of a new attachment to its OATT. The Commission stated that each proposal should

identify the types of new projects that are not covered under previously existing cost

124 11 P 559.

125 14, P 561 (“[D]ifferent regions have attempted to address such issues in a
variety of ways, such as by assigning transmission rights only to those who financially
support a project or spreading a portion of the cost of certain high-voltage projects more
broadly than the immediate beneficiary/supporters of the project.”).
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allocation methods and, therefore, would be affected by the Order No. 890 cost allocation
principle.”® The Commission also stated that it is important that each region address
these cost allocation issues up front, at least in principle, rather than having them
relitigated each time a project is proposed.’ The Commission explained that up-front
identification of how the cost of a facility will be allocated will allow transmission
providers, customers, and potential investors to make the decision whether or not to build
that facility on an informed basis."*®

126. After several rounds of compliance filings, the Commission approved various
public utility transmission providers’ proposals pursuant to the cost allocation principle.
The Commission found that the proposals adequately identified both the types of new
projects that were not covered under previously existing cost allocation methods and new
methods for allocating the cost of those projects.

127. Particularly in transmission planning regions outside of the RTO and ISO
footprints, many of the cost allocation methods that the Commission accepted in the
Order No. 890 compliance proceedings rely exclusively on a “participant funding”

approach to cost allocation. Under a participant funding approach to cost allocation, the

126 17 P 558.
127 14. P 561.

128 Order No. 890-A, FERC Stats. & Regs. 131,261 at P 251. The Commission
also stated that neither adoption of a cost allocation method nor identification of an
upgrade (whether driven by reliability or economics) in a transmission plan triggers an
obligation to build. Id.
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costs of a new transmission facility are allocated only to entities that volunteer to bear
those costs.

128. For example, El Paso Electric proposed in its Order No. 890 compliance filing to
use a cost allocation method in which such entities would share the costs proportionally
based on each participant’s desired use of the facility to be constructed.'® Other
members of WestConnect, such as Public Service Company of Colorado, filed and now
use similar participant funding cost allocation methods.™® South Carolina Electric & Gas
included in its Order No. 890 compliance filing the Southeast Inter-Regional
Participation Process (SIRPP) provisions stating that costs for economics-driven
upgrades will be born entirely by the transmission owner that builds the facilities."
Similarly, Entergy filed and had approved a method where the costs for projects
developed under its Regional Planning Process and its interregional transmission
planning process would be bom by the party that constructs the facilities."*
ColumbiaGrid and the Northerﬁ Tier Transmission Group both utilize a study committee
process whereby alternative cost allocation methods can be proposed for projects within

their respective regions.® However, both ColumbiaGrid and Northern Tier

12 EI Paso Electric Company, 124 FERC 9 61,051, at P 44 (2008).

130 Xcel Energy Services, Inc. - Public Service Company of Colorado, 124 FERC
961,052 (2008).

- B South Carolina Electric & Gas Company, 127 FERC § 61,275, at P 50 (2009).
B2 Entergy Services, Inc., 127 FERC 9 61,272 (2009).

133 See Avista Corporation, 128 FERC 9 61,065 (2009) and Idaho Power
Company, 128 FERC Y 61,064 (2009).
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Transmission Group use a process where, if no agreement on cost allocation among the
study team participants or the project proponents is obtained, the entities requesting the

project will bear the costs.

2. October 2009 Notice and Subsequent Comments

129. As discussed above, in the October 2009 Notice, the Commission posed a number
of questions with respect to alldcating the cost of transmission facilities. Those questions
drew wide-ranging responses as to whether further Commission action on cost allocation
is needed at this time and, if so, what that action should be.

130. Among the commenters, there is general agreement that the Commission should
not supersede existing, ongoing processes in various parts of the country that are
attempting to address regional and interregional cost allocation issues.

131. Nonetheless, commenters supporting further Commission action on cost allocation
at this time generally assert that the Commission should provide more detailed guidelines

or principles for allocating the costs of new transmission facilities.'**

Many commenters
argue that a clear path to cost recovery is necessary for a new transmission project to
move beyond the evaluation stage and to be included in any regional transmission

planning process and ultimately to proceed to construction. B35 Such commenters indicate

that risks associated with cost recovery—together with the risks associated with

B4 g g., APPA, National Rural Electric Coops, Transmission Access Policy Study
Group, Transmission Dependent Utility Systems, and California ISO.

BS g g., American Transmission, AWEA, E.ON Climate & Renewables North
America, Energy Future Coalition, and NextEra.
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permitting and siting—are among the most significant obstacles to the construction of a
new transmission facility, especially if customers that are allocated costs do not perceive
that they will benefit from the proposed facility.”®® Old Dominion emphasizes that many
of the obstacles inhibiting transmission development are interrelated, but that greater
certainty on cost allocation would likely ease access to capital for proposed facilities."”’
132. Several commenters specifically address cost allocation as an impediment to the
development of generation to satisfy renewable portfolio standards implemented by the
states.”®® AWEA, for example, states that cost allocation policies are the biggest
impediment to construction of new transmission facilities, regardless of location, and that
costs should be assigned to all entities that benefit from a new facility. AWEA further
comments that a participant funding cost allocation method does not achieve that goal.™¥
These commenters also state that uncertainty over cost allocation imposes significant
costs on customers attempting to export energy from renewable resources and inhibit
planning for the integration of the most economic generation resources into the

transmission grid. Maine PUC and Public Advocate state that the existing ISO-NE cost

B8 £ ., AWEA, Transmission Dependent Utility Systems, Xcel, Transmission
Access Policy Study Group, and National Rural Electric Coops.

137 01d Dominion at 26.
138 g g., AWEA at 9-10, American Transmission and Exelon.

139 AWEA at 4. See also Transmission Access Policy Study Group at 25-27.
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allocation methods are not optimal when considering large amounts of wind
integra’cion.140

133. Similarly, the majority of commenters that address cost allocation for large,
interregional transmission facilities agree that the Commission should provide more
guidance on cost allocation."! Some commenters complain that as a general matter, the
Commission has addressed cost allocation methods only for facilities within the footprint
of a single transmission provider or a single RTO or ISO, and not for interregional
projects. For example, AEP states that it has experienced delays in developing
transmission facilities that cross RTO boundaries as a result of uncertainty over cost
allocation, as well as difficulties with how the facilities are to be planned.

134. Some of these commenters assert that the expansion of regional power markets
and the increasing adoption by state governments of renewable energy requirements have
led to a growing need for new transmission facilities that cross several utility and/or RTO
or ISO regions. These commenters generally support, or state that they do not oppose,
the Commission establishing a process to help stakeholders address cost allocation
matters over larger geographic areas. For example, California ISO and the California
Commission comment that, although cost allocation within the California ISO works
well, they support the Commission creating a process to consider cost allocation over a

larger region in the West.

140 M aine PUC and Public Advocate at 7-8.
W g ¢, AEP, ITC Holdings, and Exelon.
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135. In addition, the comments in response to the October 2009 Notice reflect a general
consensus that those who share in the benefits of transmission projects should also share
in their costs. However, there is no consensus on what types of benefits should be
considered or how such benefits should be calculated. Certain commenters, for example,
support recognition of a broad spectrum of benefits that may stem from transmission
development, such as environmental impacts, land conservation and energy security.*?
Other commenters urge the Commission to avoid a uniform approach to determining the
benefits of transmission projects.'*

136. Several commenters suggest that if the Commission decides to establish a default
cost allocation method for new transmission facilities, such a method should be employed
and enforced only when stakeholders are unable to agree upon their own regional cost
allocation method or methods.™* For example, American Transmission, National Grid,
Northern Tier Transmission Group, and NEPOOL Participants state that the Commission

could create a generic cost allocation method as a backstop, which would apply when

parties or regions could not come to their own agreement. Other commenters express the

g g., AEP, AWEA, Baltimore Gas and Electric, Energy Future Coalition,
Green Energy Express, ITC Holdings, MidAmerican, National Audubon Society,
NextEra, and Public Interest Organizations & Renewable Energy Groups.

B E g., ColumbiaGrid, ConEd, Delaware Municipal and Southwestern Electric,
and Northeast Utilities.

g g., American Transmission, National Grid, Northern Tier Transmission
Group, and NEPOOL Participants.
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view that the Commission should create one or more rebuttable presumptions about who
benefits from various types of facilities in order to make cost allocation easier.'*®

137. Finally, many commenters state that no further generic Commission action on cost
allocation is needed at this time because the processes in their own regions already
address, or are now working to address, cost allocation. For example, in the Southeast,
some commenters state that their processes for cost allocation are working well and argue
that the Commission should continue to allow regional flexibility on cost allocation

processes.146 Similarly, in the West, some commenters state that cost allocation in their

. . 4
region is not a problem.™’

B. Legal Authority and Need for Reform

138. Based on the comments received in response to the October 2009 Notice, the
Commission believes that further reform with respect to transmission cost allocation
methods may be necessary in order to ensure that the rates, terms and conditions of
transmission service in interstate commerce are just and reasonable and not unduly

discriminatory or preferential.

1. The Cost Causation Principle

139. Under sections 205 and 206 of the FPA, the Commission is responsible for

ensuring that the rates, terms, and conditions for transmission of electricity in interstate

5 £ g., ITC Holdings, MidAmerican, PJM, Solar Energy Industries, and WIRES.
46 £ o, Entergy, Southern Companies, and Florida Transmission Providers.

Y7 £ g., ColumbiaGrid, Northern Tier Transmission Group, Transmission Agency
of Northern California, Salt River Project and WestConnect Planning Parties.
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commerce are just, reasonable, and not unduly discriminatory or preferential.*® With
respect to this responsibility, the Commission and the courts have found that the costs of
jurisdictional transmission facilities must be allocated in a manner that satisfies the “cost
causation” principle.

140. The U.S. Court of Appeals for the District of Columbia Circuit (D.C. Circuit) has
defined the cost causation principle as follows: “[I]t has been traditionally required that
all approved rates reflect to some degree the costs actually caused by the customer who
must pay them.”™ The U.S. Court of Appeals for the Seventh Circuit (Seventh Circuit)
recently quoted and elaborated on that definition, stating, “All approved rates must reflect
to some degree the costs actually caused by the customer who must pay them. Not
surprisingly, we evaluate compliance with this unremarkable principle by comparing the
costs assessed against a party to the burdens imposed or benefits drawn by that party. To
the extent that a utility benefits from the costs of new facilities, it may be said to have
‘caused’ a part of those costs to be incurred, as without the expectation of its

contributions the facilities might not have been built, or might have been delayed.”'

148 16 U.S.C. 824d, 824e.
49 K N Energy, Inc. v. FERC, 968 F.2d 1295, 1300 (D.C. Cir. 1992) (K N Energy).

150 1llinois Commerce Comm’nv. FERC, 576 F.3d 470, 476 (7™ Cir. 2009) (Illinois
Commerce Commission) (citing K N Energy, 968 F.2d at 1300; Transmission Access
Policy Study Group v. FERC, 225 F.3d 667, 708 (D.C. Cir. 2000); Pacific Gas & Elec.
Co. v. FERC, 373 F.3d 1315, 1320-21 (D.C. Cir. 2004); Midwest ISO Transmission
Owners v. FERC, 373 F.3d 1361, 1368 (D.C. Cir. 2004) (Midwest ISO Transmission
Owners); Alcoa Inc. v. FERC, 564 F.3d 1342 (D.C. Cir. 2009); Sithe/Independence
Power Partners, L.P. v. FERC, 285 F.3d 1, 4-5 (D.C. Cir. 2002) (Sithe); 16 U.S.C.
8244d).
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The Commission has frequently made similar statements with respect to the cost
causation principle. For example, as noted above, the Commission stated in Order

No. 890 that one factor it weighs when considering a dispute over cost allocation is
whether a cost allocation proposal fairly assigns costs among participants, including those
who cause the costs to be incurred and those that otherwise benefit from them.'®!

141. In applying the cost causation principle, the Commission has generally allocated
costs to beneficiaries that have entered a voluntary arrangement with the public utility
that is seeking to recover those costs. One example of a voluntary cost recovery
arrangement with a public utility is voluntary membership in an RTO or ISO that makes
an entity subject to the cost allocation provisions of the RTO’s or ISO’s tariff."* The
Commission also has permitted joint-ownership agreements where the owners share the
costs of the new transmission facilities.

142. The cost causation principle, however, is not limited to voluntary arrangements.
Indeed, if the Commission were limited to allocating costs only to beneficiaries that
voluntarily accept those costs, then the Commission could not fulfill its responsibilities
under the FPA. If the Commission could not address free rider problems associated with
new transmission investment, then it could not ensure that transmission rates are just and
reasonable and not unduly discriminatory. The cost causation principle provides that

costs should be allocated to those who cause them to be incurred and those that otherwise

51 Order No. 890, FERC Stats. & Regs. 31,241 at P 559.

152 The Commission notes that RTO or ISO membership does not eliminate the
need to satisfy the other aspects of the cost causation principle that are discussed above.






